Neighbourhood Legal Services at Forty!
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Congratulations!

This is a special and a historic occasion! For Netwrhood Legal Services, for community legal chni

and for access to justice. Congratulations!

Introduction
In this “Short History of Legal Aid in Ontario,”dm going to do three things.

First, | want to sketch the early years that ledaifhe enactment of Ontario’s filségal Aid Act in 1966,
and how the social and political context of the [B960s resulted in the creation of the first comityu
legal clinics — outside the framework of the Ledal Plan. (While | have consulted a good number of
studies and reports to detail this early histoglsb want to pay a special tribute here to Laagnan, an
Osgoode student whose work with CLASP and thehercteation of PCLS was so significant, and

whose paper, “The Legal Services Controversy” prissine debate of the late 1960s in technicolour.)

Second, | want to explore the political and leggprochement that occurred in the 1970s and that

resulted in the defining features of community lediaics within the “big tent” of the Legal Aid Plan.

And finally, | want to briefly emphasize how thefiding features of community legal clinics contintee

matter in the context of access to justice goataer2f' century.

So, first: the Early Years

Although often now forgotten, the genesis for legjdlin Ontario began during World War I, when the

Ontario section of the Canadian Bar Associatiorapized a roster of lawyers who volunteered thejalle



services to members of the Canadian Armed Foragshair families. These volunteer efforts were then
expanded after the War, so that “poor” personseidrof legal services could be referred to a lavyer
their communities. What was becoming clear by #myel 960s, however, was that these volunteer
services were unable to respond to all the legadisieand so, following the creation of a government
sponsored legal services plan in England, Ontaated its own Joint Committee which recommended
the enactment of the 19&@gal Aid Act. This is the story that is usually told abdu treation of

Ontario’s Legal Aid Plan, but it is, of course, stery of legal aid services told by lawyers.

There is, however, another story!

Some of you, like me, will actually remember the:Gfippies with long hair and bell bottoms, the
Beatles, birth control pills, student protests imversities — and most other places too - andpafse, the
Vietnam War which brought American draft dodger€tmada. Perhaps it was the Vietham War that
made the 60s not just a time of social proteslad one of political action. So, in the spiritthé 60s,
here are a few of the broader political things thete happening in the 1960s that influenced

developments in Ontario:

The big news in the United States in the 1960sRvasident Johnson’s War on Poverty, and there avere

few “Memorable Moments™:

» Do you remember: Edgar and Jean Cahn'’s article YWaeon Poverty: A Civilian Perspective”
published in the Yale LJ in 1964; the authors adted for communities to organize “in their
own interests” with lawyers assisting them; arehtBtephen Wexler's radical article,
“Practising Law for Poor People,” which providedvae to lawyers who wanted to “help poor
people to help themselves.”

» Do you remember: The US Economic Opportunity Act®64, and its Legal Services Branch,

with a mandate to further “the cause of justice agnpersons living in poverty by mobilizing the



assistance of lawyers and legal institutions..."ngigantly, this program was called the
“Neighbourhood Legal Services Programme.” And, ohiégs main requirements was a Board of
Directors, which had to include residents of therpmmmunity, and which was to be
responsible for “decisions of a ... policy naturericithe goals of the NLS projects included
assisting communities to organize in their ownriegés and to engage in outreach activities, as
well conducting test case litigation in the cotasransform “the common law of the poor.”

* And do you remember: The Ford Foundation’s decitidinnd university law schools to open
legal aid clinics in their communities, using stotdeto provide legal services to the poor under
supervision. Significantly, it was a grant from #erd Foundation that enabled Parkdale
Community Legal Services to open in September 1Bidieed, Dean LeDain’s concern about
losing this grant resulted in his decision to offenclinic in Parkdale without Law Society
approval; the story is that Dean LeDain believethold saying that “forgiveness will be

quicker than permission.”

The Decade of the 1970s in Ontario

In the context of these American developments efli®60s, | want to move now to explore the Canadian
context in the 1970s, the decade in which commuedal clinics were initially established in Ontari
outside the Legal Aid Plan - and then before theafrthe same decade, welcomed into the “big teht”

the Legal Aid Plan. If Johnson’s War on Povertyimed the US developments in the 1960s, it was Prime
Minister Trudeau’s “Just Society” that provided ttegalyst for social and political innovations, ahdir

legal counterparts, in Canada in the 1970s.

Here are some of our Canadian “Memorable Moments”:
» Do you remember: The Senate’s Committee on Powehich heard submissions throughout the

country, and its report and recommendations in 1970



Do you remember: The annual reports of the Advigwynmittee on Legal Aid in Ontario,
which both monitored and recommended developmentsake legal aid certificates more
effective. In particular, the 1970 report of thevtsibry Committee recommended that the Law
Society consider, as part of the Legal Aid Plahe“tise of a community law programme which
will ... carry the law to the poor.” In response, theea Director in Ottawa (James Chadwick)
opened a decentralized intake centre on the Lowast &de, with compelling results.

Do you remember: In the late 1960s and early 19edfirst Student Legal Aid Societies were
being established by enthusiastic students andtyaatall Ontario law schools, creating the first
contingent of young lawyers with some expertispamerty law and with a great interest in
“making a difference” in their careers in law pieet And with federal government grants
available for innovative and useful community potge(recall Opportunities for Youth (OFY)
and Local Initiative Program (LIP)), law studentslathers began to experiment with the
provision of legal service programs. As the Adws@ommittee’s report noted in 1971, several
student legal aid groups had obtained OFY fundinguipport their own legal aid outreach
projects — a variety of different kinds of legahdees in different kinds of communities (based
on ethnicity and language, for example, or niclgallservices, such as welfare and workers
compensation rights) — and the Advisory Commitigmort concluded that these community legal
services were becoming quite valuable. Signifigantie report also suggested a need to foster
connections with the Legal Aid Plan.

Do you remember: The Poor People’s Conference inffo in January 1971; and then a
National Poverty Law Conference, under the ausmédise federal government in October 1971,
at which Stephen Wexler was a featured speaker.

And do you remember: Less obviously but signifibarthe McRuer Royal Commission toiling
away during the 1960s with respect to the reforegél issues relating to administrative

decision making, and how its recommendations waex Enacted in the 19Hiatutory Powers



Procedures Act — legislation that created process rights in i@tato statutory tribunals. These
reforms greatly enhanced the potential succeshalfemges relating to administrators’ decisions
about welfare, workers compensation, unemploynteurance, residential tenancies, etc. And, it
was probably no coincidence that it was aroundtiinie that Injured Workers Consultants was
established to assist claimants with workers corsgigon claims. As well, in the context of the
Just Society, the environmental movement becarkedito legal services early in the 1970s

when the Canadian Environmental Law Association @sigblished.

It was in this context of political and social a&tim, and legal reforms, that Neighbourhood Legal
Services was established forty years ago in 19ittedd, on March 261974, Neighbourhood Legal
Services submitted a written brief and appearedrbahe Osler Commission on Legal Aid. According to
the Osler Report, it was Allan McChesney and D&#&dille who presented the NLS brief, and since
David’s talent as a community organizer was ndtgwgdent at NLS but later at Toronto City Council
and in the Provincial Legislature, it is likely tithe NLS brief reflected his well-known commitméaot

community decision-making.

By the time of the Osler Commission in 1974, theeze Student Legal Aid Societies at all the Ontario
universities, and they presented briefs and apdeaneerson, along with a few early community legal
clinics: Bloor-Bathurst Information Centre, CELAeMhbourhood Information Centre, People and Law,

and Parkdale. And Neighbourhood Legal Services too!

Justice Osler's Commission conducted oral heaidtigs/er Ontario, and received more than 200 writte
submissions. As is now old history, an important pathe Osler Report was its recommendation tifwat
Legal Aid Plan fund “neighbourhood legal aid clisiita recognition of the need for diversity in the

delivery of legal aid services beyond those avé&lghirsuant to legal aid certificates. Moreoverthig



time, some provincial governments, including Noeatt, Manitoba and Quebec, had established legal

aid services based on the neighbourhood or comygnontiel.

Critically, however, for most of the clinics in sk&nce in Ontario, new funding was desperatelyerted
by 1974-75. For example, Parkdale’s grant fromQbpartment of Health and Welfare in 1971 had been
granted as just seed funding - and it was runniriglo fact, the story goes that the letters terth
announcing the closing of the clinic had been emittand were on the verge of being put in the bail

the PCLS students, when the Director received|droah the Legal Aid Plan’s financial officer who

said, it is reported, that he had a cheque for $®#&0for Parkdale and where would the Director itke

be deposited.

Thus, it was only in the nick of time, that the &6%egulation was passed to permit funds to flow to
existing clinics under the existing Legal Aid Plarnth oversight by the Law Society. The 1976
Regulation created the Clinical Funding Committdeired by James Chadwick and with members
Archie Campbell and Lee Ferrier. And in the contEXtmemorable moments,” we need to acknowledge
that Roy McMurtry had been elected to the Ontaggiklature and then appointed Attorney General in
1975. Timing is everything! Indeed, the Attorneyn@gal, with his clinic-oriented assistants — Archie
Campbell and Doug Ewart — was very open to lobbgfigrts by Action on Legal Aid — a forerunner of

the ACLCO. Indeed, Action on Legal Aid found itsetf effect, pushing against an open door.

In this context, the enthusiasm of the first ClaliEunding Committee resulted not only in the fungdof
existing community legal clinics, but also the bslhment of new ones, particularly in other paifts
Ontario. And, at the same time, the Legal Aid Rlagan the process of consultation and negotiatitin w
community legal clinics to establish the “rulest fhe Legal Aid Plan’s funding. For example, sincest
of the community legal clinics had Boards of Diggst and many of them included potential clients as

members, the issue of decision making authoritgleée¢o be clarified: at issue was how should thgale



Aid Plan and the clinics’ Boards of Directors ceeatworking arrangement that respected their mutual
goals for clinic services, while also promotinghaiautonomy with respect to decisions about fresi

in many different kinds of communities?

To resolve this and some related issues, the Adyo@eneral created another Commission in 1978, this
time under Justice Grange, to reassess and dbeémespective roles for clinics and the Legal AahP
Like the Osler Commission, the Grange Commissien abnducted oral hearings and received written
submissions, and the Commission’s report identidfiedted to balance decision making between the
Legal Aid Plan and community legal clinics. It i®sth repeating the Commission’s analysis:
If there are to be effective services to the ptha traditional distrust felt by the poor towards
lawyers, the legal profession and even towardsathietself, must be reduced.... [T]o the extent
that the poor have now placed their confidenc&éndinics, much of the credit must go to the
strong role played in their development and openaltly the boards of directors. If the movement
is to develop and progress with the continuing ictamfce of the clients, that role must not be
eroded. The boards must continue to govern th@sff&the clinics, both as to policy and
administration, subject only to accountability fbe public funds advanced and for the legal

competence of the services rendered.

The Grange Commission’s report resulted in a nanicCFunding Regulation in1979, a slightly larger
Clinic Funding Committee and a small clinic fundistgff. The CFC and its staff worked on behalf of
community clinics, while the much larger Legal AAgmmittee and legal aid staff administered other
aspects of the Legal Aid Plan and its services, While they constituted a smaller part of the Leyd
Plan, the CFC members ensured that clinics werendech “at the table” in terms of day to day
management and Law Society oversight. The CFC lphoteith two out of five members required to be
“persons with clinic experience”) regularly convdmaeetings with clinics on policy issues. And

proposed policies about clinics and clinic fundamgangements were circulated to clinic Boards for



comments and suggestions before being adopteceh@RC. Moreover, clinic funding staff met face to
face with each clinic Board of Directors annuabiyréview clinic progress reports - and to discuss i
person the changing needs of the communities aagsess the clinics’ Boards’ plans to meet these
changing needs.

It is worth noting that these arrangements remasubdtantially in place for almost twenty yearspfr
1979 to the McCamus Report in the late 1990s, aadthe McCamus report (and legal aid services

elsewhere) have lauded the work of Ontario’s comityutinics.

Moreover, even in the middle of the brutal recassibthe early 1980s, Attorney General Roy McMurtry
identified why community clinics remained critidallegal aid services in Ontario:
The clinics are in a position to take the law tosth who need it most. It is almost trite to
point out that a great many poor people have rigeen made aware of the rights they
enjoy under our laws.... The clinics, located in, amd by, local communities, can reach
out to advise people of their rights. They takeléiveto the people.... In doing all of this,
the clinics help convince the poor that they have a stake in this society.... (emphasis

added)

Why the History of Community Legal Clinics still Mars

Finally, in closing, | want to make just a few frimments about why this history is important.yasi
will know, while the newLegal Services Act recognizes both clinics and clinic law services] also their
Boards of Directors, their roles seem to be mutdred in practice. One senses that while LAO Board
and staff may be aware of the history of commudiityics, they place little value on the rationade f
their structural arrangements or their links to ommities — and these bases for their successes -

particularly in the context of competing forcescehtralization, homogeneity, and new technologies.



For example, the original designated position offeffcommunity legal clinics at LAO was abandoned
without discussion or consultation, and althoughlLtbgal Services Act requires “at least one clinic
person” to be a member of the LAO Board of Direstorither the Board nor the staff seem to have
expressed any concern that this appointment hasJa@ant for some time, and even as new policies

about community clinics were being approved byltA® Board.

More fundamentally, historical links between the wa poverty and the just society on one hand hed t
role of clinics in reflecting and advocating fomlancome and disadvantaged communities on the other
appear buried in obscurity in recent LAO policy pegp What is at issue in the current political aodial
context, in my view, is a difference of opinion abthe “quality” of legal aid services availablethe
most vulnerable people in Ontario:
a difference between services that reflect neeglstified centrally and needs that reflect local
concerns,
a difference between services that provide infoionatind services that change the quality of
lives, and
a difference between services that are accountalilaO, and services that are equally
accountable to the needs of individual communities.

The fundamental difference is about the need tdeament goals of “justice,” and not merely “access.”

As the words of Roy McMurtry that | quoted abovg@est, access to justice is linked to democracy and
our sense of “having a stake in our communitiesd tat our views matter. If, as it seems, economic
inequality in Canada and Ontario is not only grayut perhaps at an all-time high, we need to re-
commit to the goals of a renewed Just Society. yrview, if LAO and its Board of Directors want te b
judged by history as having contributed, even small way, to these social, political — and legal -
aspirations, there is a need to recognize that aomtyabased legal clinics are not just helpful totd

achieve such goals — they are fundamental.



